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It is not always the greatest judge who feels sure of himself. But two whose greatness shines out from their judgments seem to have been very sure of themselves, Holmes and Marshall. Who else could have written of Marshall, and of Story and Kent too, as Holmes did in his closing judicial years, in the course of casual correspondence, “They were an innocent lot and didn’t need caviare for luncheon.”
  It is a doubtful thesis that the early decades of the nineteenth century were, as Holmes described the period, “a God fearing simple time that knew nothing of your stinking twisters but had plain views of life.”
  But in the age in which it was done, the adoption of the Constitution of the United States must have appeared a bold experiment, particularly to minds moulded in the common law.  If its principles were to be understood, if they were to command intelligent assent and guide the minds and thoughts of men, they must be expounded and inculcated as deep but simple truths flowing as evident consequences from the form of government that had been established and the provisions which gave it strength and coherence. Indefinite or qualified conceptions would not serve the occasion; nothing but broad sweeping doctrine simple in its certainty. It may not have been necessary that the play should please the million but it could not be caviare to the general. A century later Australia found itself with a federal constitution new to its people. It may be that they too were an innocent lot. But they had decided to form six colonies into a nation under the [col.2] British Crown and to do it by the institution of federalism. The principles of federalism had then been made familiar; familiar to those who dwelt in the North American continent, but not to those dwelling elsewhere in the English speaking world. For elsewhere in that world, except to students of political science, federalism seems to have been beyond comprehension; and indeed even today there is reason to think that understanding of it is denied to those who pass their lives under a unitary system of government.

Australian constitution-makers turned to American sources of instruction and, according to their various propensities, studied the constitutional history and law of the United States. For example one member
 of the Australian Convention of 1897-1898 chanced to tell me that at that time he read through the five volumes of Elliott’s Debates. But if, in the day when the six colonies of Australia were to unite in a federal Commonwealth, they had but to turn for their inspiration to the document on which the constitutional system of this country rested and for their guidance to the learning and experience which had accumulated during the century of its operation, it nevertheless remained true that federalism came to Australia as an innovation embodying doctrine, and containing implications, strange to the minds of most of those engaged in the administration of the law and the conduct of government. For the constitutions under which they lived were unitary and there was little consciousness of the nature and consequences even of a rigid constitution. Moreover in a more absolute sense the Australian Constitution did involve an innovation. It combined the basal conceptions of the Constitution of 1787 with the British Parliamentary system under the Crown. In truth it resembles the Constitution of the United States [421] in more than basal principles wherever it is concerned with matters arising from the federal character of the Commonwealth. In such things it follows the instrument of 1787 with remarkable fidelity. The legislative powers are more numerous and perhaps more extensive; and there are additional provisions which can be ascribed to particular considerations of Australian concern. But there are .few departures in principle and most of them find a reason in the course of judicial decision in the United States.  It is not in the legal relations of the State’s of the Commonwealth or in the legal separation of the functions of government that the Australian Constitution innovates upon the Constitution of the United States. It is in combining federalism of the American description with the principle which prevails in the United Kingdom and in all the Queen’s self-governing dominions, the principle requiring that the Ministry should be formed of members of the legislature and should be removable by the Crown if the Ministry loses the confidence of that House of the Legislature which controls finance. Strange as you may possibly think it, this principle has been found completely to harmonize, not only with the federal character of the Constitution, but also with a distribution of constitutional powers among the legislature the executive and the judiciary. It need hardly be said that a principle so deeply rooted in our political conceptions gained acceptance of its own strength. Its strength was great because it had long been seen in operation so that its working was widely understood and valued. But it was otherwise with the supremacy of the federal authority, the limitations upon the sovereignty of the States, the conceptions of federal and State jurisdiction and other implications of federalism.

These were new ideas. There was not the tendency that was encountered in Marshall’s day to dispute federal authority to the point of resistance. But the new order was in need of exposition. Much of it was strange and there were many in authority to whom it was not very palatable. There was the conception of limited powers plenary within their ambit; of powers extending to all matters incidental to their exercise; of the immunity of federal agencies from State interference; of the paramountcy of federal laws over State laws; of the place occupied by the federal judicature. Upon such things Marshall had spoken. What he had said may have been simple. But it was expressed in terms of principle, broad and clear.

If it be true that Marshall was not a master of the common law, nevertheless he spoke as a great common lawyer might have done. If his principles were enclosed in categories, that would not be unrecommendatory to Australian judges whose [col.2] jurisprudence must have been of the school of Austin. What could be more natural, what could be more right, than to make a grateful appropriation of Marshall’s more famous judgments to Australian use. Even before the High Court of Australia could be constituted in obedience to the Judicature chapter of the Constitution, federal officers resisted in the Supreme Court of Victoria the payment of income tax to that State. A full examination was made by the State Court of the doctrine expounded in the second part of Marshall’s famous judgment in McCulloch v. Maryland.

But the doctrine was rejected as applicable neither to the Australian Constitution nor to the case in hand, namely the case of the liability of a federal officer to State income tax in respect of his salary.
 It is safe to neglect the distinctions which the Supreme Court of Victoria perceived between the Constitution of the United States and that of Australia. It is true that for a time the argument based upon them obtained some currency, but now it would be regarded as nothing better than a misconception.  On the other hand it cannot be said that the reasons were misconceived which led that Court to deny that Marshall’s doctrine required that salaries of federal officers should not be free of State income tax. Dobbins v. Erie County
 was cited to the judges and so was Collector v. Day
, but the response of the Court consisted in a rudimentary anticipation of Graves v. New York
. No sooner had the High Court of Australia been constituted than it was called upon to declare itself as to the place to be accorded under the Commonwealth Constitution to that form of federal supremacy expounded in McCulloch v. Maryland. The case came from the Supreme Court of Tasmania where, by a divided Court, the doctrine had been rejected. By the law of Tasmania a receipt for the payment of money must bear a duty stamp. The stamp was of the smallest denomination, twopence, and it was the payee who must affix it. Federal law said that when an employee of the Commonwealth was paid his wages a receipt must be obtained from him. Was the employee under an obligation to place the State stamp on the receipt for his wages?  The interference with federal functions was minute.  Moreover the question might have been answered upon the commonplace ground that State law was inconsistent with federal law if it required the Commonwealth employee to stamp the receipt demanded in obedience to federal law. Indeed [422] that answer was comprised in the reasons given for the decision. But the judges of the newly constituted High Court readily embraced the doctrine so grandly expressed in the second part of Marshall’s famous judgment and the doctrine was received, at all events for the time being, into the law of the Commonwealth.
 After the decision that the receipt from salary need not be stamped not much time was allowed to pass before the question whether federal salaries were immune from State income tax was brought to the High Court. In this day we should regard the amount of the State income tax of that time as negligible. But so important was the matter then thought that two cabinet ministers lent their names to the litigation which was to establish the immunity. Unfortunately, as the case made its way through the Supreme Court of Victoria to the High Court, the State Court displayed something more than reluctance to accept the principles of Marshall notwithstanding the unreserved approval which the High Court had so recently given to them.

This may have looked like an early symptom of resistance to federal supremacy and one ominously involving the judicial power of the Commonwealth. At all events the judges of the High Court were aroused to a fuller and more emphatic expression of the rationale of the doctrine and of the reasons why it was no less indispensible to the working of the Australian Constitution than to that of the United States.
  But the general interest in the major premise must have been slight compared with the interest evoked by the minor premise; for the notion that federal officers enjoyed an immunity from the only income tax then levied led the States to resort to every expedient that might be open to secure a reversal of the conclusion, and it led the Commonwealth eventually to declare legislatively that the salaries of federal officers should be liable to State income tax.  All this, however, meant no weakening in the faith of the High Court in the second part of McCulloch v. Maryland and it is therefore outside the scope of this paper to trace the course of the subsequent controversy. The controversy is chiefly important as establishing the final authority of the High Court in most constitutional questions.
  [col.2] But in the meantime there arose, a claim from a new and perhaps unexpected quarter to exert a paramount federal authority. Among the enumerated legislative powers of the Commonwealth was a power to make laws with respect to conciliation and arbitration for the prevention and settlement of industrial disputes extending beyond the limits of any one State. A Court of Conciliation and Arbitration was set up and its business speedily grew. It was true that its power to make an industrial regulation depended upon the existence of a two State dispute; but after all dispute and disagreement are indistinguishable and those wishing to invoke the authority of the Arbitration Court did not find it difficult to ensure that the constitutional requirement was satisfied.
  The statute establishing this tribunal expressly included in the subject matter over which it should have jurisdiction industrial disputes upon State Government railways. It was proposed accordingly to register a union of railway servants and thus to qualify it as a disputant. The States objected, and the High Court denied the validity of the provision bringing industrial disputes on State railways within the jurisdiction of the Arbitration Court.
 The immunity of federal agencies from State interference was found to be reciprocal.  Liberal citations were made from Collector v. Day.  Section 107 of the Commonwealth Constitution performs the office of the Tenth Amendment and in the citations the doctrine made its appearance in Australia that the reserved powers of the States, like the powers affirmatively granted to the national government: carry with them implications and incidents.

For a time the High Court seemed to be less concerned with federal supremacy than with preserving the States from federal encroachment upon their immunities and legislative powers. Perhaps federal supremacy had been established too readily and too early. Strange as it may seem, it was the judges who were appointed when the Court was constituted who seemed to recede from the true principle of federal supremacy. It was they who came in the end to insist that the rule against interference by the States with federal agencies was reciprocal and operated e converso in favour of the States. But when these judges had all departed the High Court swept aside the whole doctrine as one conferring immunity on agencies and instrumentalities of the States. [423] The reasons which the Court gave combined many elements, not all of them satisfactory. But first and foremost it was insisted that you could find nothing compatible with State immunity in the principle which the High Court had adopted from McCulloch v. Maryland and formulated in the case concerning the twopenny duty stamp on the receipt for the federal officers’ salary. Then came passages in the judgment containing protests against resort to implications ; against the desertion of the golden rules of construction enshrined in English law; and against an endeavour, as the judgment described it, to find one’s way through the Australian Constitution by the borrowed light of the decisions and at times of the dicta that American institutions and circumstances had drawn from the distinguished tribunals of the United States. We are next exhorted by the judges to bear in mind two cardinal features of our political system, namely the unity of the Crown and the principle of responsible government, and these are said radically to distinguish it from the American Constitution. And so of course they do ; but in no relevant respect. For they do not touch the federal structure of the Constitution or its consequences. The warning against the use of light borrowed from the United States does not deter the judges giving it from resorting once more to Marshall as an authority for the interpretation upon which they rely in deciding that the States are subject to the federal legislative power concerning industrial disputes. Two familiar passages are taken from what is described as “the celebrated judgment of Marshall C.J. in Gibbons v. Ogden.”
 First :-“ We know of no rule for construing the extent of such powers other than is given by the language of the instrument which confers them, taken in connexion with the purposes for which they are conferred.” And again :-“This power like all others vested in Congress is complete in itself, and acknowledges no limitations other than are prescribed in the Constitution.” Finally it is intimated that &he freedom of the Commonwealth from State interference should depend on federal legislation. The extent to which the High Court intended that its manifesto in this case
 should go is not very clear. Certainly it marked the end of the notion that you should restrict federal power by reference to the reserved powers of the States.
.  But the [col.2] author of the judgment was Isaacs, J., and he had said in an earlier judgment
 that in McCulloch v. Maryland, Marshall, C.J., laid down some principles and arrived at a decision which are not only in consonance with the rule laid down in the case about the stamp duty on receipts for federal salary but are in strict accord with the most authoritative pronouncements of English law. Further, on all questions of power the same Judge invariably observed Marshall’s injunction never to forget that it was a Constitution he was expounding. What was intended and what was done was t o discredit the earlier doctrine protecting so-called instrumentalities of government, federal or State, from the exercise of some legislative power of the other Government on the ground that to admit that the instrumentality fell within the application of the power at all would be to admit that the one Government possessed a means of burdening or interfering with the operations of the other. But it is one thing to discredit that doctrine. It is another, speaking by example, to impose judicially upon the Australian army a liability to pay municipal rates if it occupies a piece of land for a military camp. The High Court has had no difficulty in rejecting such a notion in maintaining the principle that none of the incidents or consequences of the exercise of the executive power of the Commonwealth can ever be made the subject of special liabilities or burdens under State law
. The supremacy of the Commonwealth has not suffered. On the other side, a use of a general legislative power of the Commonwealth specially to control or burden the States has not been permitted. Under the powers to make laws with respect to banking the Commonwealth Parliament enacted that except with the consent of the federal Treasurer a bank should not conduct any banking business of a, State or of any authority of a State. The High Court held this provision clearly invalid on that ground.

In all this you must see an interesting, indeed a striking, parallel with the development in the United States. In Australia the changes of doctrine may have appeared more abrupt, the transitional curves may have had shorter radii, but they kook the same direction. The analogues to Graves v. New York,
 to New York and the Saratoga Springs Commission v. United States
, [424] and even to Kern-Limerick Inc. v. Scurlock
 are clearly there. But to witness this development in Australia as it took place was to be constantly alive to the persistent influence exerted over the minds of the chief actors by Marshall’s words.  Holmes’ description of Marshall, “loose constructionist," may be warranted, he may have been right in doubting whether Marshall’s work proved more than a strong intellect, a good style, personal ascendancy in his Court, courage, justice and the convictions of his party.
 But these are qualities of mind and with them Marshall has been able not only to exert a prodigious influence upon the constitutional history of his own country but, as you have seen, to extend it into the judicial interpretation of the Constitution established a century later in a land unknown at his birth. The influence of his work there has by no means been confined to the second part of his judgment in McCulloch v. Maryland. It has covered a field almost as wide as that covered by his most famous judgments. Indeed the first part of the judgment in that celebrated case formed the foundation of quite a number of decisions of the High Court supporting a variety of exercises of the legislative power of the Commonwealth.

Perhaps it is in connection with the anomalous power to make laws with respect to conciliation and arbitration for the prevention and settlement of industrial disputes extending beyond one State that the strongest applications have been made in Australia of the familiar words

“Let the end be legitimate, let it be within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the Constitution, are constitutional.”

 It was decided many years ago by the High Court that, since, if you are to settle industrial disputes by arbitration, you must affect large and indefinite bodies of men, it follows that the legislative power must extend to organizing registering and incorporating associations of employees and of employers. The two purposes were thought to be served of enabling the representation of potential disputants before the Arbitration Court and of providing a means of working out the scope and operation of industrial awards.
 And now the High Court has upheld a provision which arms an official of the Arbitration Court, the Industrial Registrar, with power, in certain conditions, to undertake the conduct of an election of office bearers of an organization so registered.
  This too was sustained as incidental to the main legislative power. Strong as this application of Marshall’s exposition of the incidental power may seem, the High Court had made an even stronger use of it.  For at one time a federal law had prohibited strikes and lockouts, if they were on account of inter-State industrial disputes. It was enacted under the same legislative power.  The High Court held this suppression of the right to strike to be valid. It was done on the theory that you could not arbitrate effectively for the settlement of an industrial dispute if the alternative remedy of strike was open, if demands could be enforced by strikes and lockouts.
 But the classic words of the incidental power which Marshall expounded so forcefully are not reproduced in the text of the Commonwealth Constitution. What is done results in a somewhat different provision.  In the last of the enumerated powers it is provided that Parliament may make laws with respect to matters incidental to the execution of any power vested by the Constitution in the Parliament or the Government of the Commonwealth or in the federal judicature. A particular significance has been attached to the words “matters incidental to the execution of any power.” They have been thought to suggest rather some particular thing that arises out of or attends the performance of a function. It would be as a matter incidental to the legislative function, for example, that a public inquiry by the examination of witnesses into some subject of proposed legislation might find its constitutional justification. The judicial function may involve a law of remedies and so on. This is somewhat different from treating the subject matter or purpose of a power as covering everything that is incidental to it. But it is hardly necessary to add that every power is construed as extending to everything that is incidental to its subject or purpose. It is a construction which general principle authorizes and requires. But of course it is Marshall’s principle whether you find it in the words of the Constitution or in the common law. There is no difficulty in Australia, such is its history, in regarding the common law as antecedent to the Constitution. It supplies such principles in aid of its interpretation and operation. The common law is more real and certainly less rigid than the ether with which scientists were accustomed to fill interstellar space. But it serves all, and more than all [425] the purposes in surrounding and pervading the Australian system for which, in the cosmic system, that speculative medium was devised.

The constitutions conferring self-government on the Australian colonies limited the legislative powers territorially; the parliament of New South Wales might make laws for the peace welfare and good government of New South Wales ; the parliament of Victoria, laws in and for Victoria, and so on. It was an obvious application of the common law doctrine of ultra vires to decide that laws of the colonies concerning extra-territorial matters were void ; and the Supreme Courts of the colonies took that view as a matter of course. To the framers of the Commonwealth Constitution the thesis of Marbury v. Madison
 was obvious. It did not need the reasoned eloquence of Marshall’s utterance to convince them that simply because there were to be legislatures of limited powers, there must be a question of ultra vires for the Courts. In the course of administering the law the Courts must say whether purported legislation did or did not possess the force of law. There are few traces in the Australian Constitution of the Bill of Rights and none of the Fourteenth Amendment. The question was therefore regarded as one arising from the distribution and demarcation of powers. Some proposals were made for the purpose of avoiding the full consequences of this application of the doctrine of ultra vires but they were dismissed with scant consideration, and in drafting the provision stating what original jurisdiction may be conferred on the High Court the words “cases arising under this Constitution” were taken from the definition of the judicial power of the United States and transformed into “ matters arising under this Constitution or involving its interpretation ”. The last words impliedly acknowledge the function of the Courts.

But Marshall’s actual decision in Marbury v. Madison was not accepted by the framers of the Australian Constitution. On the contrary it was felt that the High Court must be armed with authority to send mandamus to officers of the Executive Government or other functionaries of the Commonwealth. The denial of, original jurisdiction to the supreme tribunal in respect of all but a special part of the subjects of judicial power found little favour with the Australian constitution-makers. Moreover the famous twenty-fifth section of the Judiciary Act of 1789 must have been considered and it is evident that great attention was given to the celebrated opinion [col. 2] of Story J, in Martin v. Hunter’s Lessee
 and also that the reasoning employed by Marshall in his historic judgment in Cohens v. Virginia
 was studied. In the course of that judgment Marshall made a significant distinction in answering the objection that to hold, as the Court did, that the Supreme Court’s appellate jurisdiction extended to the Courts of the States meant a complete consolidation of the States so far as respects judicial power. The Chief Justice said :-

“A complete consolidation of the States so far as respects judicial power ’ would authorize the legislature to confer on the federal courts appellate jurisdiction from the state courts in all cases whatsoever. The distinction between such a power and that of giving appellate jurisdiction in a few specified cases in the decision of which the nation takes an interest, is too obvious not to be perceived by all.”

It was resolved that this distinction should not be preserved in Australia. But the full step was not to be taken of entrusting the legislature with the power of conferring on federal courts appellate jurisdiction from the State Courts in all cases whatsoever. It was decided to invest the High Court directly by the Constitution with a full appellate jurisdiction. It was to be an appellate jurisdiction in all cases whatsoever but the cases must come from the Supreme Courts of the States, or from other courts exercising federal jurisdiction.
 The High Court was thus established as a general final court of appeal in Australia and in its appellate jurisdiction the distinction between state and federal jurisdiction does not matter except for one purpose. That purpose arises from the fact that by a provision peculiar to the Australian Constitution federal jurisdiction may be vested in State Courts. The High Court is therefore empowered to entertain an appeal from any court of a State below the Supreme Court, if it is exercising federal jurisdiction.

But an original jurisdiction over certain matters was given to the High Court. The Constitution itself provides that the High Court shall have original jurisdiction in all matters in which a writ of mandamus or prohibition or an injunction is sought against an officer of the Commonwealth.
 This provision is the outcome of Marshall’s conclusion in Marbury v. Madison. The High Court has decided that although a writ of prohibition is directed to courts and judicial officers it is a remedy that belongs not to the appellate jurisdiction but [426] to the original jurisdiction of the Court that issues it. From that it followed that under this provision the High Court has a power of which it cannot be deprived, to restrain an excess of jurisdiction on the part of any federal Court.
  A consequence of this, perhaps an unfortunate consequence, has been that prohibitions are constantly sought from the High Court against the awards and orders of federal industrial tribunals of which the Arbitration Court is the chief. The Constitution confers original jurisdiction upon the High Court in all matters between States or between a State and a resident of another State. In this will be recognized an attempt to resolve in advance a question of which American history gave notice to the Australian Constitution-makers. Marshall's discourse in Cohens v. Virginia upon the Eleventh Amendment could not but awaken them to the problem; even if otherwise they were not alive to the need of dealing with it. But as will be seen from the text of the constitutional provision I have read they rejected the view which Marshall pressed upon the Virginia Constitutional Convention of 1788, namely the view that no one would think that a State would be called to the bar of a federal court: that it was “not rational to suppose that the sovereign power should be dragged before a court."
  They rejected the dissenting opinion of Iredell, J., in Chisholm v. Georgia
 and firmly placed the jurisdiction of the High Court to entertain a suit against a State by a resident of another State upon the footing which that decision established for a short time. The Parliament of the Commonwealth was empowered to make laws conferring rights to proceed against the Commonwealth or a State in respect of matters within the limits of the judicial power
 and this power has been exercised so as to make States and Commonwealth liable to be sued in contract or in tort.
  Suits are often brought in the High Court against States. Sometimes it is the residence of the plaintiff that forms the basis of jurisdiction, sometimes it is because the matter arises under the Constitution or involves its interpretation. The existence in the High Court of an original jurisdiction [col.2] of this nature has made it easy, if the constitutional validity of a statute is impugned, to bring the question before that Court at once. A writ is issued and with it a pleading is delivered to which there is promptly a demurrer, or perhaps an agreed special case is stated for the opinion of the Full Court.

Marshall's principles of federal supremacy have had no application that has proved of more real importance in Australia than the invalidation of State laws where the ground is taken by federal legislation. Here Marshall's principles have now been carried into full effect by the decisions of the High Court of Australia. Yet there is no judgment of Marshall devoted to the essential question, when is it that a State law becomes inoperative in face of a law made by Congress, what is the nature of the incompatibility that suffices, by what test or tests is it to be ascertained ? These are matters that for a time vexed the High Court and were thought by some to place the paramountcy of federal law at hazard. It was on Marshall's principle that the judge took his stand who fought most valiantly for the true faith. The danger passed, the true faith was vindicated and tests of inconsistency were established in Australia which would not be disowned in the United States. The trouble arose because under State law regulations of labour and employment operated upon matters with respect to which the Commonwealth Court of Arbitration found it necessary to make awards for the settlement of industrial disputes extending beyond one State. At first a majority of the judges of the High Court took the view that the federal arbitral tribunal could not go outside the limits of State law within which the disputants might agree. From this Isaacs, J., vehemently dissented.

In Australia the matter does not depend entirely upon the general provision derived from the Constitution of the United States that the Constitution and all laws made by the Parliament of the Commonwealth under the Constitution shall be binding on the Court's judges and people of every State and of every part of the Commonwealth.
 The Constitution of the Commonwealth adds a specific provision to deal with the inconsistency of State and federal statutes. It is s.109 and it provides that when a law of a State is inconsistent with a law of the Commonwealth the latter shall prevail and the former to the extent of the inconsistency shall be invalid. " This constitutional provision." said Isaacs, J.
 

"… is essential [427] to the very life of the Commonwealth ; a decision in favour…of (State law) on this point destroys the supremacy of Federal law which alone has held the American Union intact, has preserved the character of the Canadian Dominion and can uphold the Australian Constitution. The supremacy of Federal law in such a case has been steadily maintained by the American Courts from the time of Marshall, C.J., in Gibbons v. Ogden
 to the present day.” 

A long passage is then taken from Marshall’s judgment. It contains a simple if fundamental statement. 

“The nullity of any Act inconsistent with the Constitution is produced by the declaration that the Constitution is the supreme law. The appropriate application of that part of the clause which confers the same supremacy on laws and treaties is to such Acts of the State legislatures as do not transcend their powers, but, though enacted in the execution of acknowledged State powers, interfere with, or are contrary to the laws of Congress made in pursuance of the Constitution or some treaty made under the authority of the United States. In every such case, the Act of Congress, or the treaty is supreme: and the law of the State, though enacted in the exercise of powers not controverted must yield to it.’’

Today it all sounds to Australian ears just as evident and elementary as it sounds to Americans, But at first there seemed to be for some judges of the High Court a fascination in the idea that if you could obey one law without breaking the other and if there was no other flat contradiction between the two, there could be no inconsistency. It appeared possible that the specific Australian provision in s.109 instead of adding strength to the principle of supremacy might operate unexpectedly in a way which might actually weaken it.  For a moment it looked as if the word “inconsistent ” might receive a pedantic construction drawn rather from a verbal formalism than essential conceptions of federalism. In the end however the Court did not forget that it was a constitution it was expounding. Thus the Court now asks in such a matter whether the paramount legislature in Australia has dealt with a topic falling within a field of its power in a manner showing that it has undertaken to determine what the condition of the law shall be on the subject. If so the High Court holds that State law can have no valid operation upon the same topic.

[col.2] It would be possible to trace into many other developments of Australian constitutional law the influence of ideas which Marshall expressed with such mastery. You could for example show how the general conception of inter-State commerce expressed in Gibbons v. Ogden
 has affected this or that judgment in which some elucidation has been offered of the provision native to the Australian Constitution which declares that trade commerce and intercourse among the States shall be absolutely free.
  But enough has been said to show that Marshall’s exposition of the basal concept of federalism as an instrument of national life carried persuasive force in a new country and in a new century and made some significant contribution towards determining the course of Australian constitutional development.

Distinguishable periods in the history of the interpretation of the American Constitution have been discerned. Marshall’s judicial life has been assigned to a period of the dominance of the constitutional document when the tradition was fresh and often verifiable.
  Much the same could be said of the period of Australian constitutional interpretation during which Marshall was most quoted in the High Court. Further the fact that Australia did not adopt the Bill of Rights or the Fourteenth Amendment made it possible to consider judicially the basal federal character of the Constitution in a light which was neither dimmed nor coloured by the multitude of complexities to which the application of these famous provisions to modern life must give rise. It is a might more favourable to the acceptance of Marshall’s simple modes of thought. Marshall did not admire Napoleon but he shared the view expressed in his maxim that to divide the interest of a nation is to injure all. Indeed there are others of the Emperor’s sayings in which Marshall might have concurred. He might have answered Holmes’ suggestion of outmoded simplicity by repeating Napoleon’s words “From lawyers it is not easy to get simplicity.”  Marshall’s life and work perhaps may serve to illustrate Napoleon’s dictum that the power of thought appears to be an attribute of the will. It is because his will played such part in his thought that force clarity and conviction are such conspicuous qualities of his judicial reasoning. His judgments have that rarest of properties; when you read them they appear always to be right.  It is a sufficient explanation of why they have carried so far in time and space.
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