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An enquiry into the source whence the law derives its authority in a community, if prosecuted too far, becomes merely metaphysical. But if a theoretical answer be adopted by a system of law as part of its principles, it will not remain a mere speculative explanation of juristic facts. It will possess the capacity of producing rules of law. Its incorporation into the body of the law may lead to consequences of much practical importance. The doctrine that the supreme law of the United States derives its authority from the people is an example. It has supplied a principle of American constitutional law. The several organs of government established by law appear to those who examine them in the light of this principle as agencies to whom the people have entrusted powers residing in the people. Accordingly the agent’s authority cannot be delegated. We have seen during the last two years more than one example of the application by the Supreme Court of the United States of this constitutional dogma. Its application has contributed in no small measure to the invalidation of laws, which, in the view of the government of the country, were demanded by a great emergency. But the legislature was held powerless to enact them. That powerlessness is in part a consequence of the incorporation into the American legal system of an abstract theory of the source whence the law derives its authority. In the legal system of British possessions no speculative or artificial explanation of its basis has hitherto found a place. Without enquiring why it should be so, English lawyers have accepted the traditional principle on which that system rests. It was the accepted doctrine of our system that the King in Parliament had absolute authority over the law and that all places acquired by the Crown in right of the Crown’s British sovereignty must be subject to that, authority. In a newly acquired territory a form of government might be established either by statute made under this legislative authority or by an exercise of the prerogative of the Crown. In either case, the supremacy of the Parliament at Westminster remained. The new legislature was subordinate. If any of its laws came into conflict with a statute of the British Parliament operating in the dependency, that statute prevailed and the local law could have no effect. The Powers [97] of the local legislature might, of course, be limited by the instrument creating it. An attempt on its part to go beyond those limits would be void. If the instrument were an Order-in-Council made under the prerogative, the invalidity of the attempt would rest upon nothing but absence of power, that is, it would arise from the ordinary legal doctrine of ultra vires. But if it were a statute of the British Parliament, the invalidity might be put upon two grounds. It might be attributed not only to mere lack of positive power, but also to repugnancy to the statute of the sovereign legislature. The supremacy of that legislature in respect of any part of the Dominions of the British Crown cannot be abandoned. No doubt British Territory may be ceded or otherwise put from under the jurisdiction of the Crown. But, while it remains under the Crown, it must, according to the theory which has hitherto obtained, be subject to the power of the Imperial Parliament. In other words, allegiance to the British Crown carried with it subjection to the ultimate legislative authority of the King in Parliament.

The prevalence of the judicial authority of the King-in-Council may be said to have corresponded with the supremacy of the legislative power of the King-in-Parliament. The authority in judicial matters which the Council retained in respect of the plantations enabled it to hear and determine appeals from all Courts in the possessions beyond the seas. But this power, prerogative in its nature, was subject to the legislative control of the British Parliament. In fact the statutes of 1833 and 1844
 do regulate the manner in which the prerogative is exercised. 

In such a legal structure the derivative character of colonial constitutional law made it unnecessary to seek for any theoretical foundation for its authority. But the development of the constitutional conventions that accompanied and followed the grant of self-government served almost to hide from view the legal doctrine which ascribed ultimate authority to the British Parliament.

The Colonial Laws Validity Act, 1865, had conferred upon every Colonial representative legislature a constituent power enabling it to make laws respecting its own constitution, powers and procedure. It had given every Colonial legislature also plenary power to establish courts of justice. It had abolished the doctrine ascribed to the common law denying to Colonial legislatures power to make laws repugnant to the fundamental principles of English law. It is true that it had expressed in statutory form the principle that any colonial law repugnant to any Act of the British Parliament extending to the Colony, or to any order or regulation made under such an Act, should, to the extent of the repugnancy, be void. 

But the British Parliament so sparingly exercised its residual authority that, in practice, the restraint thus stated was seldom encountered in the Dominions.

These were the legal principles on which the Imperial system rested when the Statute of Westminster was enacted.

The principles were clear and certain and the system achieved its purpose. Its merits were recognized by Mr McGilligan, who led the Irish delegation to the Conference of 1929, where the provisions of the Statute of Westminster were framed. When recommending the adoption by Dail Eireann of the report of the Conference, he said that the report contained :-" the last chapter in the history of one of the most highly organized and effective legal systems of which there is any record."  He proceeded to say:-

"The system which it took centuries to build up has been brought to an end by four years of assiduous and concentrated collaboration between the lawyers and the statesmen of the States (i.e. Dominions) of the (British) Commonwealth."

The foundation of this claim has two parts. One part consists in the declarations and resolutions agreed upon at the Conferences of 1926 and 1930 between the representatives of the British Government and those of the Dominion of Canada, the Commonwealth of Australia, the Dominion of New Zealand, the Union of South Africa and the Irish Free State. The other part consists in the Statute of Westminster.

The first effected no change in the constitutional law of the Empire. The declarations and resolutions determined what should be embodied in the Statute of Westminster itself. But, in addition, they related to the mode in which the powers of the Sovereign affecting the Dominions should be exercised, they described the relationship between the parts of the system and they indicated the channels through which the various governments should conduct their common affairs.

[98] The constitutional conventions thus declared and established are, perhaps, of more decisive importance than the Statute itself.   But they are not the prime concern of lawyers. Further, the striking statement made by Mi. McGilligan would have no real justification if it were not for the provisions of the Statute of Westminster.

Its provisions are few. They may seem upon the surface to deal with unconnected matters of no profound significance and to be likely to produce no grave effects. Yet they do affect the basal conceptions of the legal system under which the Empire was governed. The intention to do this is made manifest by the remarkable recitals contained in the preamble.

The first recital states the fact that the delegates to the Conferences of 1926 and 1930 did concur in making the declarations and resolutions set forth in the two reports. We know from the report of the Conference on the Operation of Dominion Legislation held in 1929 the motive which inspired the insertion of this and the ensuing recitals. That motive bore no resemblance to the reasons which are supposed to justify the use of a preamble. The purpose was simply to commit the British Parliament to making a formal record of Constitutional Conventions which it was thought would be thus firmly established.

Some of the matters dealt with by the Reports cannot from their nature affect the interpretation and application of the operative provisions of the Statute. For example, it is difficult to suppose that the meaning of any of its provisions will be made clearer to a well disciplined legal mind by the knowledge that the Conference concurred in a resolution recognizing that it is the right of each Dominion to advise the Crown in all matters relating to its own affairs, and that it would not be in accordance with constitutional practice for advice to be tendered to the Crown by the British Government in any matter appertaining to the affairs of the Dominion against the views of the Government of the Dominion.

No one whose reading includes judgments and juristic writings upon constitutional matters can fail to perceive how common it has become, under colour of obtaining aid in the elucidation of the existing law, to invoke principles and practices which statesmen have sought to establish as conventions governing and restricting the actual exercise of admitted powers. Indeed sometimes they are described in a manner elevating them almost to the level of legal principles. This tendency has peculiar dangers at a time when speculative writers discuss the evolution of law by judicial decision as if it were the part of a judge consciously to extend legal doctrine rather than to pursue the path of legal reasoning by induction and deduction.

It may be that those responsible for the introduction of the recital into the Statute of Westminster hoped that, rightly or wrongly, some such use might be made of the declarations and resolutions set forth in the reports to which it refers. Under the fostering influence of the recital strange plants may grow.  Claims may be made to treat the declarations and resolutions as matters that Courts may notice and act upon in such a way that they become, in effect, a source of constitutional law. This they are not and cannot be. But probably it is legitimate for Courts to take into account the now familiar definition of the position of the Dominions in relation to the United Kingdom. For it explains the reason of the Statute. But it is one thing to examine such a description or definition in order to obtain a grasp of the significance of what is enacted. It is another thing to improve upon the Statute by developing from the conceptions expressed in the definition rules which Courts may recognize and even enforce. The definition of the position of the Dominions and the United Kingdom explains the provisions of the Statute because it ascribes to the Dominions autonomy and equality of status. The meaning of “equality of status” I take to be expressed in the statement next made, namely, that one is not subordinate to another in any aspect of their domestic or external affairs.

The purpose of the main provisions of the Statute is to abrogate the rules of law which were thought to be inconsistent with the existence of complete legal autonomy and complete legal equality. The accomplishment of this object by legislation was necessarily difficult. For, in the first place it brought the promoters of the Statute face to face with the only limitation there is upon the omni-competence of the Imperial Parliament. The limitation necessarily arises from that Parliament’s supremacy over the law. No law it makes can deprive it of supremacy over that law. The last expression of its legislative will repeals all prior inconsistent laws. So long, therefore, as the Dominions remained under the jurisdiction of the British Crown, the theoretical power of the Parliament at Westminster to make laws extending to them could not be extinguished. In the second place, the Dominions did not all desire that the [99] power should be extinguished. Except by its exercise, no way exists of amending the Constitution of Canada. No power of amendment is conferred by the British North America Acts of 1867 to 1930. If Canada seeks a constitutional alteration her only course is to invoke the supreme power of the Imperial Parliament, and the Dominion and the Provinces have found themselves unable to agree on the substitution of any other method. The States of Australia have in the past found it necessary to appeal to the legislative power of the Parliament at Westminster and may do so again. The framers of the Statute, therefore, contented themselves with endeavouring to insure that it would not be exercised except upon the request of the Dominions. But this device would not give quasi-autonomy or quasi-equality in law so long as statutes of the Imperial Parliament, existing or future, prevailed over Dominion legislation. It was, therefore, considered necessary to attempt to reverse the rule of paramountcy and to enable the legislature of the Dominion to enact laws which should prevail over the statutes of the Parliament at Westminster. There are difficulties again in the execution of this purpose, although, perhaps, the difficulties are not so evident.

First, the proposed rule could not prevent the Imperial Parliament from afterwards enacting a statute containing some sufficient expression of intention that it should operate in a Dominion, notwithstanding any law of the Dominion to the contrary. Such a statute would necessarily prevail over local statutes even if subsequently enacted. Indeed Canada could not have it otherwise. Any future statute by which, at the request of the Dominion and Provinces, the British Parliament may amend the Canadian Constitution must have paramountcy over Canadian legislation. For, if it were open to the Dominion Parliament to legislate inconsistently with it, the amendment would not possess the controlling force necessary in a rigid constitution. Again, it is by no means inconceivable that in Australia the States, or one of them, might find it desirable to obtain an Imperial statute for some purpose which may by that means be more readily achieved. The States would not wish that an Imperial statute of this kind should be subject to the overriding authority of the Federal Legislature.

In the second place, the constitutions of the Dominions (other than Newfoundland) consist in Imperial statutes. Powers of amendment are conferred by these constitutions except that of Canada. But various limitations are imposed upon the power ; and, in any case, a power to make laws inconsistent with a constating instrument is not necessarily the same as the power to amend it.

Thus, in the project of removing the binding force of Imperial statutes, there is inherent the question, what binding force will a Dominion constitution then possess? It will be seen that, at this point, we touch the fundamental question to which in the beginning I referred. Anything that touches so profound a question arouses instinctive misgiving. Whether for this reason or because it was feared lest the Statute should prove a Greek gift or for deeper motives of policy, three of the Dominions sought a means of securing themselves from its application. Australia, New Zealand and Newfoundland obtained the insertion of a section in the nature of a proviso to the effect that none of its positive provisions should extend to any of those Dominions as part of its law unless its Parliament adopted the provision. Even then the Dominion might repent. So it was provided that the adoption of a provision might be revoked.  Australia has not yet adopted the Statute of Westminster.

I shall now describe the manner in which the Statute deals with these aspects of the indestructible sovereignty of the King in Parliament over the law throughout the King’s Dominions. The first device employed is to establish a Constitutional convention against future use of the power of the British Parliament, unless on the request of the Dominion. The preamble recites that it is in accord with the established constitutional position that no law hereafter made by the Parliament of the United Kingdom shall extend to any of the Dominions as part of the law of that Dominion otherwise than at the request and with the consent of that Dominion.

Next, the operative part of the Statute enacts that no future Act of Parliament of the United Kingdom shall extend, or be deemed to extend, to a Dominion as part of the law of that Dominion, unless it is expressly declared in that Act that that Dominion has requested and consented to the enactment thereof.

We may be sure that these two declarations by the British Parliament will be completely effectual in fact to insure that the power of the British Parliament in reference to a Dominion will lie [100] dormant unless and until the Dominion requests that it should be exerted in a specified manner. But they do not operate in law to diminish the power of that Parliament.

As they stood, it was feared by the States in Australia that the Imperial Parliament might feel bound to decline to legislate for any of them at its request. A provision was, therefore, introduced into the Statute to the effect that the concurrence of the Commonwealth should not be required to legislation by the British Parliament with respect to any matter within the exclusive authority of the States, where existing constitutional practice did not require that concurrence.
 This provision is very obscure. If the subject matter is already within the exclusive authority of the States, why should they need an Imperial Act? Was there any constitutional practice defining what concurrence should be obtained before the Imperial Parliament legislated?

A danger to the States for which the Statute of Westminster does not provide is that the British Parliament should come to conceive it to be its duty to pass any enactment affecting only Australia, if it is requested to do so by the Commonwealth Government and Parliament. If it should develop such a conception of its obligations to the Dominions, a new means of overcoming constitutional restrictions would then be open to the Commonwealth.

The provision by which the Statute attempts to deprive Imperial legislation of its paramount authority falls into two, if not three, parts. The first part provides that the Colonial Laws Validity Act, shall not apply to any future law made by the Parliament of a Dom
inion.

The first thing for an Australian to notice about this provision is that it does not apply to the States. It does apply to the Canadian Provinces. But the States do not desire to enjoy the advantages of the Statute.

Considered as a bestowal of legal autonomy upon Australia, the Statute could not fulfil its purpose unless the entire political system of Australia were removed from the restraints which are regarded as inconsistent with that condition. In order to give legal autonomy to a community which enjoys or endures a federal system of government, it is not enough to free federal legislation upon the matters confided to the Federal Parliament from the overriding force of such Imperial statutes as may extend to it, if at the same time those statutes remain paramount over State legislation on the same matters and on all matters within the exclusive power of the States.

To adopt this illogical course is to treat the State and Federal Legislatures as if they operated in different countries. It does not treat them as branches of one system of government among whom the total legislative power of the autonomous Dominion is divided.

The second part of the provision removing the paramount authority of Imperial statutes expressly provides that no future law of the parliament of a Dominion shall be void or inoperative on the ground that it is repugnant to the law of England, or to any existing or future British statute.

The third part, if it be a separate part, provides that the powers of the Parliament of a Dominion shall include the power to repeal or amend any existing or future Act of the British Parliament in so far as the same is part of the law of the Dominion.
  Orders, rules and regulations made under an Act of the British Parliament are, as might be expected, put in the same position as Acts.

Not the least important question under the Statute is whether this portion of the provision should be regarded as conferring a separate and independent power of repealing and amending legislation of the British Parliament forming part of the law of the Dominion, or, on the other hand, is to be understood as doing no more than removing a restriction on the exercise of power otherwise existing. The fear that it might have the former effect led to the insertion in the Statute of provisions designed to prevent the Parliaments of the Dominion of Canada and of the Commonwealth of Australia from attempting to make constitutional amendments by means of the powers conferred by the Statute. For, if the Parliament of a Dominion was empowered to amend any Imperial statute, why should it not amend that establishing the Constitution?  In each of the two Dominions of Canada and Australia the use of the powers conferred by the Statute of Westminster to amend the Constitution is expressly excluded.
 The language in which it is done differs in the two cases, In that of Canada the form of expression is very wide.--“ Nothing in this Act shall be deemed to apply to the repeal amendment or alteration of the British North America Acts.”

[101] This language has a curious consequence. For, in respect of the process of amending the Canadian Constitution, a function to be performed by the British Parliament, the form of the provision excludes the application of the whole Statute of Westminster. Thus it excludes the preamble reciting the fact of the declarations and resolutions by the Conferences which contain the definition of the autonomous and equal position of the Dominions and the provision
 which requires the consent and request of the Dominion to legislation by the British Parliament extending to the Dominion.

In the case of the Dominion of Canada and of the Commonwealth of Australia alike, apprehension of the effect of the Statute led to the making of a further qualification.  For each a provision was made imposing upon the application of the powers given by the Statute a restriction in respect of subject matter. They apply only to the subject matter of the legislative powers otherwise belonging to the Parliament whose authority the Statute amplifies.
 In the case of Australia, however, the qualification was expressed in such narrow terms that it may conceivably fall short of complete fulfilment of its purpose. It excludes no more than laws on any matter within the authority of the States not being a matter within the authority of, the Commonwealth.
  Accordingly the Commonwealth Parliament, so far as this provision goes, is not prevented from exercising the new powers given by the Statute on any matter except matters within the exclusive legislative power of the States. There are matters affected by Imperial statutes in which the State has no power, and, apart from the Statute of Westminster, the Commonwealth would have no power. An instance is furnished by the Orders-in-Council made under the statutes of 1833 and 1844 which provide for appeals to the Privy Council from the Supreme Courts of the States. If the Commonwealth claimed that it could, under the Statute of Westminster, amend or repeal these statutory orders, its claim would not be met by that provision of the Statute which excludes matters within the exclusive power of the States. An answer to the claim could be discovered only in some other consideration. That consideration might well have been thought to lie on the surface of the section providing that the powers of the Parliament of a Dominion shall include the power to repeal or amend any existing or future Act of the Parliament of the United Kingdom so far as the same is part of the law of the Dominion. This part of the provision immediately follows the statement that no future law of the Parliament of a Dominion shall be void or inoperative on the ground that it is repugnant to the law of England. On its surface it might seem to be no more than explanatory or epexegetical of that statement. It does not necessarily mean that the Parliaments of the Dominions shall have an independent power of repealing or amending Imperial statutes operating in the Dominion simply because they are Imperial statutes. It would be more natural to regard it as doing no more than removing from the legislative power of the Dominion the restriction on its exercise which the existence of an Imperial statute might impose. So regarded it would not enlarge the ambit of the powers of a Dominion Parliament.  It would leave them no more and no less extensive than it found them.  But it would increase the strength of the power operating within the same limits so that all the law relating to the subject matter of the power, including provisions of Imperial statute, would be liable to amendment by the exercise of the power. In the example given, the Commonwealth Parliament would not be able to affect the Orders-in-Council giving an appeal to the Privy Council from State Courts, except in matters of federal jurisdiction. This view of the provision would make clear the effect, if not the meaning, of an expression which, otherwise, is very ambiguous and puzzling in its application to a federal system. The expression to which I refer is-

" so far as the same is part of the law of the Dominion."

It is puzzling because where powers are divided between State and Federal Parliaments, the ''law of the Dominion '' may mean the law in force in the territory constituting the Dominion, or the law falling within the province of the Dominion Parliament. This difficulty would not matter if the proper view of the provision is that it does not enlarge the ambit of Dominion power. Upon that view of the provision, the fear that it might enable the Federal Parliament to deal with matters within the exclusive power of the States was groundless and the introduction of a special provision against such a use of the power was needless.  But owing to recent decisions of the Privy Council it has become doubtful whether such an interpretation can be adopted.

[102] These decisions involve a further provision of the Statute of Westminster. It is a provision which removes what was regarded as another derogation from autonomy. It is directed against the rule, now well established in Australia, that a law of the Commonwealth is void if it attempts to impose obligations by reference to facts or matters occurring outside Australia upon persons unconnected with Australia by domicil, residence or otherwise. The Statute declares and enacts that the Parliament of a Dominion has full power to make laws having extra-territorial operation.
 The object of this provision was to remove a ground upon which a statute of a Dominion Parliament, considered as part of the law of a Dominion, might be treated as void. It can no longer be a ground of invalidity that its operation is upon persons and in reference to matters and things which had no connection with the Dominion.

We are all familiar with the principle by which statutes of the British Parliament are treated as valid in Great Britain, notwithstanding that they may operate extra-territorially. We know, too, that, on the other hand, the rights or duties which, according to the law of England, arise under such a statute may receive no recognition in other parts of the British Empire.

A purpose of the Statute of Westminster was to place the legislative powers of the Dominion Parliaments in the same position in this respect. But the form of expression adopted in order to do so seems to me a little unhappy. For, since the Statute of Westminster is an enactment having force throughout all the Dominions, a declaration that the Parliament of a Dominion has full power to make laws having extra-territorial operation is capable of the construction that throughout the Empire they shall be deemed to operate as law and shall therefore be recognised and enforced as such. Moreover the provision is expressed in language open also to the construction that, quite regardless of any limitation on the general powers of a Dominion legislature, that legislature is given a power, unqualified as to subject matter, to make laws so long as they operate extra-territorially. This interpretation is opposed to the known intention of the framers. But, in any case, most of its consequences are prevented in the case of Australia by the provision I have already discussed which says that nothing in the Statute shall be deemed to authorise the Commonwealth Parliament to make laws on any matter within the exclusive power of the States.

Last year two decisions were given by the Privy Council which turned upon the effect of the provisions of the Statute of Westminster. In each of them a greater force was attributed to one or other provision of the enactment than might, perhaps, have been anticipated. The question for decision was similar in both cases, but the considerations affecting its answer were not the same. In each case it was decided that Dominion legislation had effectually excluded an appeal to the Privy Council, whether as of right or by special leave. In one case, the validity was upheld of an Act of the Parliament of the Dominion of Canada providing that, notwithstanding the Royal Prerogative, in no criminal case should an appeal be brought from any Court in Canada to any Court of Appeal or authority in which in the United Kingdom appeals or petitions to His Majesty may be heard.

In the other case, effect was given to an Act of the Parliament of the Irish Free State providing that no appeal should lie to His Majesty in Council from any Court in the Irish Free State.

Before the enactment of the Statute of Westminster, the Privy Council had held in the case of Nadan v. The King (1926 A.C. 482) that the Canadian provision was not effectual to exclude an appeal by special leave. The decision has been much discussed but there has been no serious denial of the correctness of the conclusion that the power of His Majesty-in-Council to admit an appeal by special leave remained unimpaired. A distinction was made between appeals by special leave and appeals as of right, that is by leave obtained from a Dominion Court based on the fulfilment of conditions prescribed by general Orders-in-Council made under the Judicial Committee Acts. It appears that for some reason or other the Attorney-General of England, who intervened, had conceded that the Canadian statute was effectual to destroy the appeal as of right. Possibly he thought that no Orders-in-council covered the case and that the source of the right of appeal claimed was Provincial legislation. But an Order-in-Council did exist made under the Judicial Committee Acts, 1833, and 1844, and, so far as the Canadian provision was in conflict with such an Order-in-Council, I should have thought the latter would have prevailed under the Colonial Laws Validity Act, notwithstanding the concession made by the Attorney-General.

[103] But the result was that the judgment in Nadan v. The King was expressed upon the contrary assumption. The correctness of the assumption was not decided.

After the Statute of Westminster, the Canadian provision was repealed and re-enacted by the Dominion Parliament. It thus became a law made after the commencement of the Statute and, therefore, fell within the section providing that no such law should be void or inoperative on the ground of repugnance to the provisions of an Imperial Act and that the powers of a Dominion parliament should include the power to repeal or amend an Imperial Act.

The declaration that the parliament of a Dominion has full power to make laws having extra-territorial operation
 also applied to the re-enacted Canadian provision. Its validity under these conditions came before the Privy Council in British Coal Corporation v. The King 1935 A.C. 500. Naturally the decision in Nadan’s Case formed the starting point in the Privy Council’s consideration of the question. There are three essential steps by which, with the aid of that decision, the conclusion was reached that the appeal to the Privy Council was effectually excluded. It was first decided, as I understand it, that the power given by the Canadian Constitution to the Dominion Parliament in relation to the criminal law, including the procedure in criminal matters, extended to appeals to the Privy Council regarded as a subject matter, although, because of the former limitations upon the power of all Dominions, legislation on that subject matter could not destroy or restrain the prerogative or restrict the operation of the Judicial Committee Acts, or affect proceedings in London. “Such appeals,” the judgment says, “ seem to be essentially matters of Canadian concern, and the regulation and control of such appeals would thus seem to be a prima facie element in Canadian sovereignty as appertaining to matters of justice.’’

The second step in the reasoning is based upon the repeal by the Statute of Westminster of the Colonial Laws Validity Act and the substitution therefor of the rule that no Dominion law shall be held void on the ground of repugnancy to Imperial statute. This removes from the legislative power the restriction which subjected its exercise to the paramount force of the Judicial Committee Acts.

The third step also is based on the Statute of Westminster. It is that, inasmuch as the Canadian Parliament now has power to make laws having an extra-territorial operation, it has ceased to be an objection that the prohibition of appeals to the Privy Council by special leave “ affects matters not confined locally to Canada.”

The judgment is not confined to a discussion of these three steps. It contains much else deserving of examination. But the essence of the decision consists, I think, in the propositions I have stated. The great interest of the decision seems to me to arise from the third step in the reasoning and from its combination with the first. The judgment contains no discussion of the meaning of the provision that a Dominion may make laws having extra-territorial operation. But it implies that the Sovereign-in-Council in London is bound by a Canadian statute so long as it relates to a matter of Canadian concern falling within the description of subjects to which the legislative power of the Parliament enacting it relates. This appears at first sight inconsistent with the view that the Statute of Westminster does not make the extra-territorial legislation of one part of the Dominions operate as a valid law outside the Dominion passing it. For the jurisdiction of the King-in-Council is Imperial. It is conferred by the law of the Empire, not of Canada. Indeed the judgment itself contains the sentence :“The appeal to the King-in-Council is an appeal to an Imperial, not a merely British, tribunal.”
 It may be added, “ and not a merely Canadian tribunal.” The Judicial Committee, therefore, treat the extra-territorial law of the Dominion as part of the law of the Empire directly operating to limit the jurisdiction exercisable in London. It is difficult, however, to be sure that their Lordships did not take the view that, when the Sovereign-in-Council entertains an appeal from the Courts of a Dominion, he is not pro hac vice acting as part of the judicial system of the Dominion and exercising a jurisdiction dependent upon the law of the Dominion. For the judgment contains this statement :-“ 

The reception and the hearing of the appeal in London is only one step in a composite procedure which starts from the Canadian Court and which concludes and reaches [104] its consummation in the Canadian Court. What takes place outside Canada is only ancillary to practical results which become effective in Canada. "

Hitherto the power given by common law and statute to the Sovereign-in-Council to hear appeals from the Courts of a Dominion has not been regarded as forming part of the law of the Dominion. The appeal has been considered as based on the exercise of prerogative in the interest of the subject who thus obtained a right of redress.

Any subject of the King, wheresoever residing, adversely affected by a judgment of a Court of any part of the Dominions became entitled to petition for leave to appeal. It was his right to do so as a British subject quite independently of his relation to the particular Dominion. A Canadian judgment may affect persons who have never been outside Great Britain and who have not by voluntary submission or otherwise become subject to Canadian jurisdiction. As a subject of the King, a person so affected might resort to the King-in-Council.

Under the legal system in force up to the passing of the Statute of Westminster, the appeal to the Privy Council depended upon the paramount authority of the Crown derived from its prerogative as head of the Empire and from the supremacy of the Imperial Parliament. The source of the authority was above and beyond the law of any Dominion. But, in the legal system substituted by the Statute of Westminster, the Privy Council has treated the law establishing that particular authority of the Crown as possessing no independent foundation. Its binding force or efficacy is ascribed to the body of law under the authority of the several Dominions. We thus again encounter the apparently theoretical question of the true source to which the authority of the law is to be ascribed in our new Imperial system.

The decision in the Irish case leads to the same question but by another path. In that case, Moore v. A.-G. of the Irish Free State, 1935 A.C. 484, the validity was upheld of legislation of the Irish Free State providing that no appeal from any of its Courts should lie to the King-in-Council. I do not propose to discuss any of the very many matters arising from this case, except one.
 And I shall correspondingly limit my statement of the case to the considerations affecting that question.

The Privy Council had held five years earlier that, under the instruments forming the constitution of the Irish Free State, an appeal lay to the Privy Council.
 The ultimate ground of that decision was that, under the articles of agreement for a Treaty between Great Britain and Ireland of 1921, the law, practice and constitutional usage governing the relationship of the Crown to the Dominion of Canada was to govern its relationship to the Irish Free State. That relationship involved the appeal to the Privy Council. The provisions of the Treaty governed the Constitution. For the Constitution Act, framed by the Irish Free State constituent assembly, the third nail, provided that any provision of the Constitution or any amendment thereof or of any law made thereunder, if in any respect repugnant to the Treaty, should to the extent of the repugnancy be absolutely void. The Constitution formed a schedule to the Constituent Act which imposed this overriding provision upon its operation. Constitution and Constituent Act were then converted into an enactment of the Imperial Parliament :-The Irish Free State (Constitution) Act, 1922. Thus by an instrument of government having the force of an Imperial statute the appeal to the Privy Council was established.

The Constitution itself included a power of amendment.

The power was to be exercisable during the first eight years by the Free State legislature, but, after that period, confirmation by a majority of the electors at a referendum was to be necessary. But the power of amendment was also restricted by the provisions of the Treaty. For the power itself was expressed as one to make amendments of the Constitution within the terms of the Treaty. Thus upon the express language of the power of amendment it did not extend to abolishing the appeal to the Privy Council, because that would not be within the terms of the Treaty.

Before the passing of the Statute of Westminster and before the expiration of the eight years during which amendments could be made without a referendum, the legislature of the Free State amended the power of amendment by extending the period to sixteen years, a time which has not yet elapsed. The validity of this amendment does not seem to have been attacked. Presumably the view has been accepted that the [105] power of amendment extended to the alteration of the conditions governing its own exercise. This is a matter to which the attention of Australians may usefully be called, because the same question may arise under s.128 of the Commonwealth Constitution. It is not, however, directly material to the operation of the Statute of Westminster.

After the passing of the Statute, the Free State legislature made a new exercise of its power of amendment. It repealed so much of the Constituent Act as made the scheduled Constitution subject to the Treaty. It also amended the Article of the Constitution giving the power of amendment by taking out the restrictive words which confined amendments to the terms of the Treaty. This amendment, of course, transcended the limitations upon the power of amendment. Unless some other power of amendment existed as well as that expressed in the Constitution, it follows that the legislature of the Free State had attempted to enlarge its own power of amendment by exercising that very power. On this view it had induced the stream to flow above its source.
Next, in the exercise of the power of amendment thus enlarged, the Free State legislature amended the Constitution by abolishing in the manner already described the appeal to the Privy Council.

The Judicial Committee upheld the validity of this legislation on the sole ground that the Parliament of the Irish Free State obtained power to enact it from the provision of the Statute of Westminster which makes the Colonial Laws Validity Act no longer applicable to Dominion legislation and provides that no law of a Dominion Parliament shall be void or inoperative on the ground that it is repugnant to an Imperial statute and that the powers of such a Parliament shall include the power to repeal or amend any such Act.
  The decision simply was that, as the constituent Act and the Constitution formed part of an Imperial statute, the legislature established thereunder could repeal or amend the provisions contained therein as it pleased. Its power to d o so arose wholly out of the provision of the Statute of Westminster to which I have referred.  The judgment says :-

“The position may be summed up as follows :-(1) The Treaty and the Constituent Act respectively form parts of the statute law of the United Kingdom, each of them being parts of an Imperial Act. (2) Before the passing of the Statute of Westminster it was not competent for the Irish Free State Parliament to pass an Act abrogating the Treaty because the Colonial Laws Validity Act forbade a Dominion legislature to pass a law repugnant to an Imperial Act. (3) The effect of the Statute of Westminster was to remove the fetter which lay upon the Irish Free State Legislature by reason of the Colonial Laws Validity Act. That Legislature can now pass Acts repugnant to an Imperial Act. In this case they have done so.”

An ambiguity is contained in the statement with which this summary concludes, namely that the Irish Legislature can now pass Acts repugnant to an Imperial Act. It may mean that it can pass Acts because they are repugnant to an Imperial Act, or it may mean it can pass Acts notwithstanding that they are so repugnant.

The first meaning makes the Statute of Westminster the source of a new legislative power depending on the existence of an Imperial statute, a power directed to the repeal and amendment of such Imperial statutes and independent of and additional to the existing legislative powers of the Dominion Parliament.

The second meaning finds in the Statute of Westminster no new grant of power but only the removal of a restraint on the exercise of power otherwise existing, the restraint arising from the existence of legislation covering the same field but proceeding from another source, namely the British Parliament. I have already said that on its surface the object of the provision might appear to be no more than to remove such a restraint. To those familiar with federal institutions the distinction presents little difficulty. Just as in Australia valid Commonwealth legislation prevails over valid State legislation so Imperial legislation prevailed over Dominion legislation. Each legislature possesses power over the subject matter. No question of ultra vires arises.  But as the power covers the same field one must be paramount over the other. To remove the paramountcy, or more correctly to reverse it, would not be to enlarge the legislative power of either legislature. I say to reverse the paramountcy because it is plain that conflicting laws cannot have equal strength. The provisions of the Statute of Westminster, recognizing this, give or purport to give to Dominion legislation a paramountcy over Imperial legislation.

The decision of the Privy Council rather suggests that their Lordships adopted the view that the Free State Parliament obtained from the Statute of Westminster a new power, not merely freedom [106] from restriction on an old power. For how otherwise could that Parliament make an amendment of its constitution inconsistent with a limitation upon its own power of amendment?

The Parliament of the Free State enjoyed no legislative powers which its constitution did not grant. Plainly its power to amend its constitution did not extend beyond the boundaries set by the Treaty. The power was expressed to allow only amendments within the terms of the Treaty. Suppose that the constitution is nothing less and nothing more than an Imperial statute − a supposition which would not be conceded in Ireland. On that supposition, the supremacy of the Free State Constitution could not, after the Statute of Westminster, depend upon its character as an Imperial statute. But it remains a constitution. It embodies the law which establishes the Free State Legislature and defines its powers. That Legislature, it is true, has been regarded by some lawyers as possessing a supremacy over the law of the Free State analogous to the supremacy over the law belonging to the Parliament at Westminster. But that is because it is conceived as the product of a political convulsion, as the legislative organ of a government erected by the people and originating in their act ; not as a parliament established by, and therefore under, the law.

The Privy Council treat it as the product of the law, as a legislature established by statute. So considered, it cannot be sovereign over the law. It is the creature of law. Its powers are defined by law. It was not merely because of the former paramountcy possessed by an Imperial statute that the powers it gave could not be exceeded. The powers it gave could not be exceeded for the further very simple reason that they are powers.

According to principles of our law which are at once rudimentary and fundamental, an excess of power is void. It is void because it is an attempt to do what the law does not authorize. Whence did the Legislature of the Free State obtain a positive power to amend its own power of amending the Constitution so as to extend it? This appears to me to be a question as to the ultimate source whence the law of a Dominion obtains its authority.

The special restraints upon the effect of the Statute in Australia and Canada exclude the question in those Dominions or deprive it of importance. But, apart from those restraints, it appears to be decided that the Statute of Westminster enables the Dominion Legislatures to transcend their own powers.

This phenomenon can be explained on one of two grounds. It may mean that complete supremacy over the law belongs to the Dominion Legislature. Or it may mean that the Imperial Parliament, retaining its supremacy over the law of the Empire, has exercised it by entrusting to the Legislature of the Dominion a new and overriding power of constitutional amendment.

Perhaps in the end the Privy Council may return to the view that the powers of the legislature are not enlarged but only strengthened ; that a territorial restriction is removed and the paramount effect of Imperial statute is withdrawn, but that otherwise the Dominion legislative authority is the same. But, if this view is not ultimately adopted, theoretical speculation on the source of the law’s authority will find a place. If an answer is given in a Dominion to such questions, theoretical as they may seem, then whatever that answer may be it is safe to say that, once it is incorporated in the law of a Dominion as a principle, it will not fail to produce practical legal consequences. To recognize that this is so gives us at least the means of perceiving what takes place before us in the development of our legal system and of understanding its rationale. It does little more. It does not furnish us with the gift of prophecy and it is not likely to enable us consciously to control the improvisation and growth of legal doctrine.

Fortunately Australia appears to be specially protected from such speculations and their results.
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