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In Australia we have paid but little attention to a distinction, which appears to me to be fundamental, between American constitutional theory and our own. It concerns the existence of an anterior law providing the source of juristic authority for our institutions when they came into being. In America, in the case alike of the original thirteen States and of the Union itself, the authority for the establishment of their constitutions is ascribed to the will of the people and not t o the operation of existing law. It has been the business of inquirers into political theory to justify the manner in which the will of the people was ascertained and expressed. But juristically, in the case of each State and, in truth, of the Union too, the Grst constitutional laws and the system of jurisprudence possessed an original and not a derivative authority. It is this that explains the use in American constitutional doctrine of the maxim delegatus non potest delegare, which we treat as inapplicable. It explains too the denial 
of the existence of a common law of the United States. It is the basal reason why, in the Supreme Court of the United States and in federal courts generally, the common law as it exists in each of the States is treated as a different system of jurisprudence possessing a different content and subject to different interpretations
. Many minor difficulties that have been experienced can be traced to the same source. An example is the inability to resort to the common law in the hope of finding an answer to the possibility of a man finding himself exposed to double jeopardy, first under a state and then under a federal law creating substantially the same offence.

In Australia we begin with the common law. We need not concern ourselves with the early problem of how much or how modified a form of the common law was brought ashore by Governor Phillip. But clearly when the Parliament at Westminster enacted 9 Geo. IV c. 83 the foundation of its authority to do so was tsAe pervasive common law. In the opening folio of his De Legibus, Bracton remarks that while in almost all countries edicts (leges) and written law (jus scriptum) were in use England alone employed unwritten law and custom.
 When in a later and, at one time, more famous passage he says that the King should be subject to the law because the law made the King
, Bracton refers to the same unwritten law, the common law. Almost exactly six hundred years later, writing in the University of Mel- bourne, Dr. W. E. Hearn opened his treatise on the Government of England with the words “The English constitution forms a part of the Common Law.”

At bottom it is because of this fact that in the working of our Australian system of Government we are able to avail ourselves of the common law as a jurisprudence antecedently existing into which our system came and in which it operates. When a judge of the High Court of Australia sits exercising the original jurisdiction of his court in a matter between residents of different States, his attitude to the substantive law and, indeed, to the law of evidence is very different from that of the judge of a District Court of the United States exercising the jurisdiction based on diversity of citizenship.

The Australian judge knows that he must give effect to the relevant statutory law of the appropriate State. If he is in doubt which is the appropriate State he turns, for the purpose of resolving his doubts, to that part of the common law called private international law.
 But, if there be no statutory law in the case, or subject to such statutory provisions as are material, he proceeds to administer the common law as an entire system.
 He ascertains its content as best he may. Among the judicial decisions to which he may turn those of the State whose law he finds that he must apply will have no higher authority than the decisions of any other State and the authority of the decisions will be persuasive only and not imperative. In the protest, famous in America, which Mr. Justice Holmes made against the view that the federal courts of his country might proceed in this way, he wrote : “ Books written about any branch of the common law treat it as a unit, cite cases from this court, from the circuit courts of appeal, from the state courts, from England and the Colonies of England indiscriminately, and criticise them as right or wrong according to the writer’s notions of a single theory. It is very hard to resist the impression that there is one august corp7 2, to understand which clearly is the only task of any court concerned.”
 An Australian judge is not bound to resist this impression. He may have other notions, but at least he may declare the common law, nu1liu.s addictus iurare in verba magistri. How different is the duty of a federal judge of the United States. He must ascertain what is the common law of each State and he must ascertain it from the judicial decisions of authority in that State. For there is no anterior common law. He may know as a matter of history that it existed but he cannot recognise it as law. The law of the State, written or unwritten, proceeds from the authority of the organs of government of the State, statute law from the legislature, unwritten law from the judiciary. When the Supreme Court of a State speaks then, in the words of Holmes, J., the State speaks with its other voice “ In my opinion ”, he says, “ the authority and the only authority is the State, and if that be so, the voice adopted by the State should utter the last word.”
 This doctrine prevails in the Supreme Court of the United States as well as in the federal courts below it.

It would be difficult to conceive of the exercise of federal jurisdiction in Australia on this basis. Of course it is inconsistent with the appellate jurisdiction of the High Court. But the true reason is that with us the common law was in fact an antecedent system of jurisprudence and has been instinctively so regarded. If it had been otherwise, probably the High Court would not have been established as a court of appeal for Australia. We act every day on the unexpressed assumption that the one common law surrounds us and applies where it has not been superseded by statute; but it remains true, I think, that as a distinction between American and Australian federalism the fact has received insufficient attention. Federalism means a rigid constitution and a rigid constitution means a written instrument. It is easy to treat the written instrument as the paramount consideration, unmindful of the part played by the general law, notwithstanding that it is the source of the legal conceptions that govern us in determining the effect of the written instrument.
Even in a unitary system of government the rules of the common law operate, in a way that is perhaps subtle and ill-defined, but is yet effective, to impose conditions upon the actual exercise of legislative power. The principles of the common law with respect to the interpretation and operation of a statute may be supposed to account in great measure for the form and method of modern legislation. The form and the method that are established imply real limitations. A rhetorical question may be enough to make this clear. Would it be within the capacity of a parliamentary draftsman to frame, for example, a provision replacing a deep-rooted legal doctrine with a new one?

It is or was commonly thought that in a unitary system the legislature is free of the trammels of the law. No doubt that is because the supremacy of the Parliament at Westminster over the law has been contrasted for so long with the case of federal legislatures, whose powers are limited by law. But a flexible constitution is not essential to a unitary system. There are difficulties in the effective adoption by a supreme legislature of a rigid constitution of a unitary nature. But that is not the only way that a rigid constitution may come into being. Restrictions upon legislative powers are not inconsistent with a unitary form of government. To suppose otherwise is to mistake what may be and often is for what must be. Limitations upon the powers of colonial legislatures always existed, unimportant as the limitations often were. But colonial forms of government were unitary. The Colonial Laws Validity Act 1865, though freeing colonial legislatures from some restraints and conferring upon them constituent powers, did not place the legislatures in the same position as the Parliament at Westminster. But the authority of a colonial legislature depended on a statute, a statutory instrument or a charter.

It is part of the thesis of this paper that the common law is the source of the authority of the Parliament at Westminster. It is a proposition of the common law that a court may not question the validity of a statute but, once having construed it, must give effect to it according to its tenor. And that is only another way of expressing the doctrine of parliamentary supremacy over the law. It has appeared to me that not a little of the difficulty that was felt about the decision of the courts here and of the Privy Council in Trethowan’s Case
 and twenty years later about the decision of the courts in South Africa in Harris v. Minister of the Interior
, was due to the failure to understand that the principle of parliamentary supremacy was a doctrine of the common law as to the Parliament at Westminster and not otherwise a necessary part of the conception of a unitary system of government. There was no inherent reason for supposing that in virtue of the Colonial Laws Validity Act 1865 the same supremacy over the law should be conferred on a colonial legislature as the Parliament at Westminster possessed at common law. Nor, as I think, was there any warrant for making the preliminary assumption which seems to have been made at first in South Africa that in a Dominion Constitution combined with the Statute of Westminster, a unitary system of government in a sovereign state must involve such a parliamentary supremacy over the law. It is as well to recall that it was not until after the Revolution Settlement that the complete supremacy of the Parliament of Great Britain over the law was acknowledged.
 The development of the doctrine into its most absolute form may be traced and in that development may be seen the influence not only of the changes in political thought but also of more abstract conceptions of sovereignty. That, however, is not a ground for relinquishing the view that when all is said and done the principle is one of constitutional law. It is part of the constitutional law of the United Kingdom and is to be ascribed to the common law. I am not unaware of the objections made to this understanding of the matter. But the theory which attributes the rule to what is inherent in a conception of sovereignty is too transcendental for a working lawyer, particularly if it has been his fate to attempt the comprehension of the place in a federal system of the internal sovereignty of the state and to distinguish it from the want of sovereignty of component organs of government. Those who were taught jurisprudence from Salmond will recognize that here we have reached a point contained within his “ultimate legal principles ” : “ All rules of law have historical sources . . . , But not all of them have legal sources. Were it so, it would be necessary for the law to proceed ad infiniturn in tracing the descent of its principles. It is requisite that the law should postulate one or more first causes whose operation is ultimate, and whose authority is underived. In other words there must be found in every legal system certain ultimate principles from which all others are derived but which themselves are self-existent . . . But whence comes the rule that acts of parliament have the force of law ? This is legally ultimate: its source is historical only, not legal . . . . It is the law because it is the law and for no other reason that it is possible for the law to take notice of. No statute can confer this power upon parliament, for this would be to assume and act on the very power to be conferred.”
 An English lawyer who accepts this view mity at the same time find it satisfactory to describe the ultimate principle as part of the common law. To do so will conform with his acquired habits of thought and will raise no question but one of words. If there has been a shift in the understanding of the rule and in the extent to which it is allowed an unqualified operation
, that is characteristic of principles of the common law. The proposition that it is a common law rule that the Parliament of the United Kingdom is supreme over the law is of course exposed to the objection that if it is a rule of the common law it may be altered by the supreme legislature. It is the old theological and juristic riddle and the answer is that it is not so if you state the principle in full whether it be part of the metaphysics of the conception of sovereignty or part of the common law.

In saying that it is a common law rule, I do not intend to suggest that the Parliament of the United Kingdom was established by or under the common law. Doubtless it would be right to regard the Parliament of England as deriving its existence from the common law and it may well be true that the Act for the Union of Great Britain and Ireland of 1800 did not affect the continuity of the Parliament of Great Britain. But that Parliament was established by the Union oi England and Scotland as on 1st May, 1707. Thai was only eighty years before the adoption of thc Constitution of the United States. I began b3 comparing the difficulties experienced in assigning a legal foundation for that original instrument oj government with the simple authority from whick our Australian Constitution derives. No such daculty appears to have been felt about the basis of the authority of the Parliament established a t the Union of the Kingdoms. Yet it can. not be considered anything but a new Parlia. ment. How then can it be said that the supremacy of the Parliament of the United Kingdom is part of the common law ? It can be said simply because the constating instruments enacted by the Parlia- ments of the previously separate Kingdoms were accepted as establishing a new Parliament having the supremacy over the law which belonged to the English Parliament. The plenitude of its authority was measured by the doctrine of the common law. You may read a t length in the work of Dicey and Rait upon the Union of England and Scotland of the difference between the Parliament of Scotland and that of England
. It is there shewn that “the Parliament of Scotland never had, or felt that it had, the omnipotence of the English Parliament ”. Under the head ‘ I The transference of the Government of Scotland from a non- sovereign to a sovereign Parliament ” the authors wrote : “ The extension to Scotland of the supreme authority of Parliament is not recorded by a single word in the Act of Union. It may well be doubted whether, either in England or in Scotland, it was clearly realised or perceived.” And again : ‘‘ The transference in ScotIand of authority from a non-sovereign to a sovereign Parliament is one of those changes which, just because it is not expressed in any legal enactment, deserves the more attention.”
 No heed seems to have been paid to this recommendation to give attention to the juristic phenomenon until on the eve of the coronation of our present Queen certain members of the Scottish Covenant Association saw the Possibilities that might flow from a decision that the proposition was wrong. The Court of Session was accordingly called upon t o hear a petition by the President and Secretary of that Society seeking an interdict against the proclamation of Her Majesty as Sovereign under the style of Queen Elizabeth 11. The objection t o the use of the ordinal number was that Article 1 of the Articles of Union provided that the two Kingdoms of England and Scotland should upon 1st May 1707 and for ever after be united into one kingdom by the. name of Great Britain and that the first Elizabeth was Queen only of England. It was claimed that the first Article formed in virtue of the Acts of Union
 a fundamental law over which no enactment of this Parliament could prevail, that it was inconsistent with that article to adopt the title Elizabeth I1 and was therefore beyond any authority which the Royal Titles Act 1953 could validly confer : MacCormick v. Lord Advocate.
 This remarkable case was heard at first instance by Lord Guthrie as Lord Ordinary and, on the petitioners reclaiming, by the Lord President (Lord Cooper), Lord Carmont and Lord Russell. It seems clear enough that the attempt to find in the numeral forming part of the Queen’s style some inconsistency with the first Article of the Treaty of Union was no more than a piece of ngenuity that would inevitably fail. It formed, iowever, an essential step in the case of the ?etitioners. Lord Guthrie took that view and it ws accepted in the First Division. Lord Guthrie, iowever, dismissed the petition on grounds which lenied each legal step necessary to the petitioner’s mgument. That is to say his Lordship, besides iolding that the Queen’s title was not contrary t o he Articles of Union, held that the Royal Titles lct 1953 authorised its adoption and, further, hat a law made by Parliament was supreme. The ;reat interest of the case lies in the opinion of Jord Cooper, an opinion in which Lord Carmont bgreed and to which Lord Russell gave his general :oncurrence, with some reservation, however, as #o the matter I shall deal with. Lord Cooper :ategorically rejects as part of the law of Scotland ,he doctrine of the supremacy of Parliament. ‘The principle of the unlimited sovereignty of ’arliament ”, said the Lord President, “is a listinctively English principle which has no :ounterpart in Scottish constitutional law ”. AS f further to discredit the principle, its origin is tscribed to Coke and Blackstone and its popularisa- iion to Bagehot and Dicey. His Lordship next listinguishes between those articles of union which :xpressly reserve to the Parliament of Great 3ritain powers of modification and those which :ontain no such power or are expressly declared to be fundamental or unalterable. Having done s( Lord Cooper says: “ I have never been able t understand how it is possible to reconcile wit elementary canons of construction the adoption b the English constitutional theorists of the Sam attitude to these markedly different types c provisions.”

These surely are propositions which should no escape t’he attentive consideration of those aliv alike to the difficulties and to the developments i  the doctrine of the supremacy of Parliament Lord Cooper’s view, as he expresses it, seems tc imply that the law of Scotland and the law o England may differ as to the supremacy of Parlia ment over the law. Such a view must involve twc steps. The first is to treat parliamentary supremac3 over the law as itself the creature of law. Thf second step is to regard it as conceivable that thc one Parliament set up for the United Kingdom o Great Britain by the Acts of Union was investec with a legislative power which under the law o Scotland was limited and under the law of Englanc unlimited. The first step I would not be unwiUin$ to concede. Indeed it is involved in the view thai the principle of parliamentary supremacy formec part of the common law, true though it may bt that it is an “ultimate” principle of the law But the second step cannot reasonably be supposed possible. If his Lordship had gone no further than saying that the Articles embodied in the Acts oi Union, or some of those Articles, provided a fundamental law governing the legislative powers of the Parliament then established, it might safely be hnswered that such an interpretation of the transaction is now two hundred and fifty years too late. For a great part of the nineteenth century the possibility that such an interpretation if adopted should produce any legal effect would have been denied. Moreover the denial would have been supported by examples of legislative violation of the Articles of Union themselves.
 But to us it has, I think, become difficult to deny the possibility of‘setting up a unitary form of government where the power of the legislature is limited by the law which gave it being. That is quite a different thing from placing upon the common law doctrine of the supremacy of Parlia- ment the kind of qualification which of late has been discussed with so much learning.
  A judge should be wary of speaking extra-judicially where he has already spoken judicially even if long ago and even if in uncertain tones. Doubtless Trethowan’s Case has been in the minds of a t least some of those who have written concerning the qualification. Before concluding this paper I shall go back to what was there said but for the purpose only of comparing an important matter of pro- cedure with the procedural view adopted by Lord Cooper in the Scottish case. Beyond that it would be venturesome to go : it would travel outside the title of the paper and it would be unnecessary to the purpose which I understand the papers have in view, namely to give cause for discussion a t the Convention. It is therefore enough to say that the qualification upon the doctrine of the parlia- mentary supremacy of the law concerns the identification of the source of a purported enact- ment with the body established by law as the supreme legislature and the fulfilment of the conditions prescribed by the law for the time being in force for the authentic expression of the supreme will. If the qualification be law these are matters upon which the validity of a purported enactment may depend and they may accordingly be examin- able in the courts. 

It will be noticed that I have said “if it be law ”. Could the question of the nature, extent or existence of the qualification be regarded as anything but matter of law?

Thus we return again to the common law as an antecedent system of jurisprudence. Perhaps this is seen even more clearly in the repeated intrusion of the law of remedies into the whole question. I do not feel sure that I have correctly understood that part of Lord Cooper’s opinion which follows his Lordship’s refusal to accept the application to Scotland of the doctrine of parliamentary supremacy. But it contains this pawge : “ Accep- ting it that there are provisions in the Treaty of Union and associated legislation which are funda- nental law ’, and assuming for the moment that bomething is alleged to have been done it matters lot whether with legislative authority or not---in reach of that fundamental law, the question remains whether such a question is determinable as a justiciable issue in the Courts of either Scotland or England, in the same fashion as an issue of constitutional vires would be cognisable by the Supreme courts of the United States, or of South Africa or Australia.”
     It is conceivable that it means no more than that the Courts of Scotland cannot question the validity of an Act of Parliament duly passed. But I think not ; for that i s only another form of the English doctrine of parliamentary supremacy. Moreover his Lordship had put aside the Royal Titles Act 1953 for a variety of reasons and treated the adoption of the Queen’s title as complete before its enact- ment. It must be borne in mind that an interdict or declaratory order was necessary to the petitioner’s case; for it was sought to stop the proclamation and so the assumption of the title. The Lord President appears to say that assuming a violation of the Articles of Union was involved in the adoption of the t8itle, yet it was not a matter which could ever be raised under the law of remedies for the consideration of a court.

In one way Trethowan’s Case provides a parallel, in another a contrast. The statute in question in that case was expressed to prohibit the presenta- tion for the royal assent of a Bill of the described nature unless it had been approved a t a referendum. A Bill of that nature had been passed by both Houses of the Legislature and one or other of the officers of State would, but for the suit, have presented the Bill for the royal assent. The suit was for an injunction to restrain them from doing SO. The remedy went, therefore, to the essence of the claim that the steps without which such a bill could not become law had effectively been excluded by the statute. It is to be noticed that if the royal assent would have turned the Bill into a valid law, the effect of the injunction was to prevent the taking of a step by which a process of legislation might be completed by the Crown. If, on the other hand, the enactment completed by the royal assent would have been invalid, it might have been said that an injunction was unnecessary. The question of the remedy was dealt with at large in the Supreme Court.
 But in the High Court it was found possible to separate that question from the abstract question of the validity of the statute. It was found possible to do this by the exercise of the Court’s discretion in granting special leave to limit grounds of appeal.

In a discussion of what might be the position if the full doctrine of parliamentary sovereignty applied to the legislature of New South Wales and the effect of the Act were to be determined according to that doctrine, I said : “ I n strictness it would be an unlawful proceeding to present such a Bill for the royal assent before it had been approved by the electors. If, before the Bill received the assent of the Crown, it was found possible, as appears to have been done in this appeal, to raise for judicial decision the question whether it was lawful to present the Bill for that assent, tfie Courts would be bound to pronounce it unlawful to do so.”
 The words “ i f it was found possible, as appears to have been done in this appeal ” refer to the separation of the question of the remedy from the abstract question. They do not imply that it would be so possible. A legislature minded to imitate the experiment made in New South Wales might, if it chose, add to its restrictive constitutional provision an express direction that if a Bill inconsistent with the provision proceeded through the Houses of the Legislature a Court should, on application, grant an injunction to restrain the presentation of the Bill for the royal assent. Short of that, the remedy must depend on the correctness of the decision of the Supreme Court of New South Wales that it was a case for an injunction.
 Without that remedy there could be no question for the Courts until the Bill received the royal assent and then it would be one of validity.

To me the lesson of all this appears to be that constitutional questions should be considered and resolved in the context of the whole law, of which the common law, includipg in that expression the doctrines of equity, forms not the least essential part.

The initial thesis of this paper is that the common law should be conceived of as an anterior body of jurisprudence. But I do not find it unsatisfactory to end it by an illustration of the necessity of taking our jurisprudence as a whole and applying it as an entirety to any legal complex even if a greater intellectual pleasure be experienced in the abstract examination of a question in isolation which may be strictly constitutional.

Answer to questions:

SIR OWEN DIXON:

I want first t o reply to the question which Lord Morton put to me. I think Mr. Aickin really suggested what was in my mind. My observation was a passing one, which related rather to my conception of what a draftsman, one of a class whom I never blame for anything done in statutes, was really capable of doing. To give an example, we have had here in Australia over a long period of years attempts in various Statutes to reverse the presumption of innocence, and they have not man- aged it very well in the face of what courts have done. Draftsmen have done i t by various formulas but I would think that never have they succeeded radically. It is that class of legal principle I had in mind. It is a question of relativity. It depends on the principle and perhaps some draftsmen may be able t o do it, some others may not.

Being a judge of long standing I shall not be provoked into supporting the correctness of what I have written down in this paper. There are, however, one or two things I should like to say. One is to say with what pleasure I find that there is in an Australian university a professor who not only can identify a quotation from the first of the Epistles of Horace, but can translate a large part of it. I might say that the same epistle contains the counsel, ‘‘ wulla palle- scere culpa ”, which perhaps is the only answer I shall make t o criticism of the paper. It also contains a statement possibly appropriate to the discussion of tomorrow’s paper, “ quaerenda pecunia primurn est, wirtus post nummos ”. The next observation I should like to make is that I regard the distinction I have drawn between the view adopted in America of the bases of constitutional authority and that of ourselves as extremely important. Of course, there are many reasons for it. But the result in the United States where there are forty-nine jurisdictions administering law derived from the common law but not on one basis, with the United States Supreme Court power- less to preserve any uniformity of principle, is not one that has ever commended itself t o me. If Professor Pedrick of Northwestern University, Chicago, is present, he will know of Mr. Justice Parker who is a judge of the Circuit Court of Appeals, of, I think, the Fourth Circuit which, if I am right, includes Chicago. Mr. Justice Parker persists in maintaining, and there are not a few who listen to him, that the decision in Swift v. Tyson38 was right, and the decision in Erie Railroad Co. v. Tompkins39 which overruled it was wrong and ought not to be adhered to.

One other matter which perhaps I should refer to is the view I have entertained about an injunction to restrain the presentation of a Bill for the Royal Assent. In the first place I agree with Mr. Aickin in the view that the doctrines of equity place limits on the use of injunction as a remedy. But there is this further position. If you have an Act such as was in question in Trethowan’s Case (supra), an Act of Parlia- ment saying that the Speaker or whichever officer is involved shall not present a Bill for the Royal Assent, then, if the Royal Assent will make the Bill law, what business have the courts to interfere and say the law shall not be made by the addition of the Royal Assent to what has already been done? If, on the other hand, the Act will be void notwithstanding the Royal Assent why do you want an injunction? Why should it not be left until afterwards ? That is the view which I have hitherto adopted.

If I may return to the situation in the United States which does not prevail here, it may well be illuspated by what I heard in the Supreme Court of California many years ago. The judge was hearing a suit of an ordinary character and a point was before him t o which we are not unaccustomed. There was a requirement of notice before action. The notice 38 (1842) 16 Pet. 1. 39 (1938) 304 U.S. 64; 82 L. Ed. 1188. had been given to the wrong authority. The Judge said that to take such an objection was very hard, a very hard case indeed; he would not like t o give effect to the objection that notice before action had been given to the wrong body. Counsel said : “ I have authority. There is a decision of the Supreme Court that you must ” ; and he read the decision. The Judge said, ‘‘ What Supreme Court is that ? Is that Roosevelt’s Supreme Court ? ” “ No ”, said the counsel, “ that is the Supreme Court of California.” ‘‘ Oh ”, said the Judge, “ then I will have t o taka notice of that.”

There is only one other thing I wish to say and that is to apologise for presenting two papers. It came about in this way. When Sir John Latham opened the first Legal Convention on 30th October, 1935, I was in Sydney. I had been sitting with him and he had commanded me to write a paper. He had been unable, I think, as President, to extract a paper from a more worthy contributor. I asked him what subject hewanted and he said, “Oh, murder. That is the subject that always interests people most.” I wrote a paper accordingly and then Sir John Latham said, “ This is far too short ; you have got to occupy a whole evening.” So I wrote another paper. Your President came to me and suggested that I should do something for this Convention and I made terms with him that I should be allowed actually t o read a paper on a subject I had in mind. It was not a subject to submit for discussion. He agreed completely. Then he went t o England and apparently left no instructions about it. Those whom he left behind then told me I had defaulted : I had not written anything. I wrote a paper and, as before, it was far too short ; i t seemed, moreover to be far too academic. So I wrote another. I hope the next paper is not of that nature.

I do wish to say this, that in a note to that very able paper dealing with this subject written by the late Mr. R. T. E. Latham a t the end of the first volume of that very considerable work called Han- cock’s Survey of the British Commonwealth, Sir John Latham’s son rebuked me for being so interested in the grundnorm.

Meaning of grundnorm
Basic norm (German: Grundnorm) is a concept created by Hans Kelsen, a jurist and legal philosopher. Kelsen used this word to denote the basic norm, order, or rule that forms an underlying basis for a legal system. The theory is based on a need to find a point of origin for all law, on which basic law and the constitution can gain their legitmacy. This "basic norm", however, is hypothetical. This has led to criticism from noted authors such as H.L.A. Hart, who refers to the theory as "metaphysical".

Kelsen is considered one of the preeminent jurists of the 20th century. His legal theory, a very strict and scientifically understood type of legal positivism, is based on the idea of a Grundnorm, a hypothetical norm on which all subsequent levels of a legal system such as constitutional law and "simple" law are based.
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� The following articles may be referred to, some of which relate more particularly to Harris v. Minister of the Interior (1952) 2 S.A. 428 A.D., and Minister of the Interior v. Harris (1952) 4 S.A. 769 A.D.:-“Legislature and Judiciary”, by Denis V. Cowen (1952) 15 Mod. L.Rev. 277 and (1953) 16 Mod. L.Rev. 273.  “The Colored Vote Case in South Africa”, by“ Dean Erwin N. Griswold (1952) 65 Harv. L.Rev. 1361. “The Demise of the High Court of Parliament in South Africa ”, by Dean Erwin N. Griswold (1953) 66 Harv. L.Rev. 864. “The Sovereignty of Parliament Today ”, by Hamish R. Gray, 10 Toronto L.J. 54. “Legislative Supremacy in the Union of South Africa ”, by H. ver Loren van Themaat (1954) 3 Western Australia Law Rev. 59. “The Basis of Legal Sovereignty ”, by H. W. R. Wade (1955), Camb. L.J. 172. See too the Monograph by the late R. T. E. Latham, The Law and the Commonwealth, first published 1937 in Vol. 1 of Hancock’s Survey of British Common- malth Affairs, p. 310.


� (1953) S.L.T., pp. 262, 263.


� (1930) 31 S.R. (N.S.W.) 183.


� (1931) 44 C.L.R., at p. 426.


� Cf. “ Injunction, Parliamentary Process and the Restriction of Parliamentary Competence ”, Professor Sawer (1944) 60 L.Q.R. 83 : The Injunction and Parliamentary Process , Professor Zelman Cowen (195.5) 71 L.Q.R. 336.





�PAGE \# "'Page: '#'�'"  �� check






